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CORNMAN TWEEDY'S
RESPONSE TO AWC'S MOTION
TO STRIKE AND PRE-HEARING

BRIEF ON LEGAL ISSUES
11
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APPLICATION OF ARIZONA WATER
COMPANY, AN ARIZONA
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EXISTING CERTIFICATE OF
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CASA GRANDE, PINAL COUNTY,
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P urs ua nt to  the  te le phonic proce dura l confe re nce  he ld Fe brua ry 8, 2008, a nd the

s ubs e que n t P roce du ra l Orde r da te d  Fe b rua ry 12 , 2008 , Corr ma n  Twe e dy 560 , LLC

("Co rr ma n  Twe e d y"),  th ro u g h  c o u n s e l u n d e rs ig n e d ,  h e re b y s u b mits  its  c o mb in e d :

(1 )R e s p o n s e  to  Ariz o n a  W a te r C o m p a n y's  ("AW C ") Mo tio n  to  S trike  ("Mo tio n  to

S trike ") file d  Fe brua ry 7 , 2008, a nd (2) P re -He a ring Brie f on the  Le ga l Is s ue s  ra is e d by

Arizona  Corpora tion  Commis s ion  ("Commis s ion") De cis ion  69722  a nd  by the  p re -file d

te s timo n y o f th e  p a rtie s  in  th is  re ma n d  p ro ce e d in g .  As  co u n s e l fo r Co lma n  Twe e d y

s ta te d  a t th e  te le p h o n ic  p ro c e d u ra l c o n fe re n c e ,  Co mma n  Twe e d y is  c o mb in in g  its

Re s pons e  to  AWC's  Motion to  S trike  a nd its  P re -He a ring Brie f on Le ga l Is s ue s  be ca us e

the  a rgume nts  a s s e rte d by AWC in its  Motion to  S trike  a nd pre -file d te s timony implica te

a  th re s ho ld  le ga l que s tion , the  d is pos ition  o f wh ich  d ire c tly impa cts  the  s cope  o f th is

re m a n d  p ro c e e d in g  a n d  is  p o te n tia lly c a s e  d is p o s it ive . S p e c ific a lly,  g ive n  th e

Commis s ion 's  cle a r dire ctive  in  De cis ion 69722 to  "de ve lop a  re cord [broa d in  s cope ] to

cons ide r the  ove ra ll pub lic  in te re s t unde rlying  s e rvice  to  the  Corr ma n  prope rty tha t is

inc lude d  in  the  e xte ns ion  a re a  g ra n te d  by De c is ion  No . 66893 ,"1  the  th re s ho ld  le ga l

1

28 1 Decision 69722 at 4, lines 23-26.



que s tion is  "Wha t a re  the  a ppropria te  le ga l limits  on the  s cope  of this  re ma nd

proceeding?"

Corr man Tweedy submits  that under applicable  Arizona law, the Commiss ion

can and should cons ider and weigh all relevant evidence which bears  upon the overall

public interes t underlying utility service to the Corr man Tweedy property. What's  more,

the Commissioners have been very clear that they expect a proceeding broad in scope to

cons ider the various  public interes t is sues  surrounding utility service to the Corr man

Tweedy Property. Under the  applicable  lega l s tandards , as  dis cus s ed here in, and

cons is tent with the express  des ires  of the Commiss ioners , the pre-filed tes timony and

exhibits  of Mr. J im Poulos , Dr. Fred Goldman and Mr. Paul Hendricks  go directly to the

issues  the Commiss ioners  want to hear in this  remand proceeding, and should not be

stricken as AWC requests.

1. SUMMARY OF LEGAL ISSUES.

Ba s e d upon De cis ion 69722 a nd the  pre -file d te s timony in this  re ma nd

proce e ding, Corr ma n Twe e dy s ubmits  tha t the  following le ga l is s ue s  s hould be

addressed:
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What is the legal standard the Commission should apply in

determining whether the Corr man Tweedy property can be

deleted from the area conditionally granted in Decision 66893?

To what extent does James P. Paul apply in this remand

proceeding?

What is the scope of the evidentiary hearing the Commission has

ordered in Decision69722?

What factors should the Commission consider in determining

the public interest in this remand proceeding?

Thes e  lega l is s ues , including the  thre s hold lega l is s ue  re la ting to the  lega l

s tandard the  Commis s ion s hould apply for the  de le tion of a  CC&N, a re  directly or

indirectly implica ted by AWC's  Motion to S trike  and will be  addres s ed in Corr man

2
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Twe e dy's  Re sponse  to the  Motion to S trike . The re fore , Corr ma n Twe e dy ha s  brie fe d

these  issues  in conjunction with its  Response  to Motion to Strike  se t forth be low.
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11. RES P ONS E TO MOTION TO S TRIKE.

Background.
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A.

In orde r to a ddre s s  the  a rgume nts  a s s e rte d in AWC's  Motion to S trike , it is

ne ce s sa ry to s e t forth how a nd why this  re ma nd proce e ding ca me  a bout. On June  12,

2007, the  Adminis tra tive  Law Judge  ("ALJ") issued a  Recommended Opinion and Order

("ROO") which found tha t AWC had complied with the  conditions  imposed in Decis ion

66893, a  de cis ion which conditiona lly gra nte d AWC's  a pplica tion for a  7,000-a cre

extens ion of its  Ce rtifica te  of Convenience  and Necess ity ("C C &N") in P ina l County.

The  a re a  cove re d by De cis ion 66893 include d 1,138 a cre s  which a re  now owne d by

Corr man Tweedy (here inafte r, the  "Corr man Tweedy Property"), and which a re  subject

to  this  re ma nd proce e ding. The  ROO wa s  s che dule d  fo r cons ide ra tion  by the

Commission a t its  June  26-27, 2007 Open Meeting.

On June  21, 2007, Corr man Tweedy filed exceptions  to the  ROO reques ting tha t

the  Commis s ion e xclude  the  Corr ma n Twe e dy P rope rty from the  a re a  conditiona lly

gra nte d in De cis ion 66893. On June  22, 2007, Cha irman Gleason docke ted Gleason

Proposed Amendment #1 which, if adopted, would have  de le ted the  Corr man Tweedy

P rope rty from the  a re a  conditiona lly gra nte d in De cis ion 66893.2 At the  J une  26-27

Open Mee ting, the re  was  extens ive  discuss ion among the  Commiss ioners , the  ALJ  and

the  Le ga l Divis ion re ga rding whe the r the  Commiss ion could a dopt Gle a son Propose d

Amendment #1 without subjecting the  Commiss ion to a  potentia l cla im by AWC tha t the

Commiss ion fa ile d to provide  proce dura l due  proce s s . Spe cifica lly, the  Commis s ion

dis cus s e d whe the r AWC ha d re ce ive d a de qua te  le ga l notice  tha t it could los e  tha t

portion of the  CC&N a re a  conditiona lly gra nte d in De cis ion 66893 tha t include d the

Cornrnan Tweedy Prope rty. As  a  re sult, the  Commiss ione rs  e lected not to vote  on the

27

28
2 The  re fe re nce  to  Gle a s on P ropos e d Ame ndme nt # l is  s o le ly for the  purpos e  of h is torica l ba ckground
a nd not for its  subs ta ntive  conte nt.
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in  on re ma nd a s  broa d in s cope  s o t la t the
Commiss ion may deve lop a  record to  con ic Er the  ove ra ll public inte re s t

»

1 ROO a t tha t time  in  orde r to  ha ve  more  time  to  cons ide r the  le ga l implica tions  of

Gleason Proposed Amendment #1 and to cons ide r poss ible  a lte rna tive  amendments  to

address the legal concerns.

The  ROO wa s  re s che dule d for cons ide ra tion a t the  J uly 24-25, 2007 Ope n

Meeting. On July 19, 2007, Chairman Gleason docketed Gleason Proposed Amendment

#3 which conta ine d the  following la ngua ge s  which wa s  ultima te ly incorpora te d into

Decision 69722 :
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re cognize  tha t Corr ma n doe s  not wis h to ha ve  its include d in

11

Afte r cons ide ring the  evidence  in this  ma tte r, we  a re  concerned tha t
the re  ma y not be  a  curre nt ne e d or ne ce s s ity for wa te r s e rvice  in  the
portions  of the  e xte ns ion a re a  tha t a re  owne d by Corr ma n. We  a ls o

4 property
Arizona  Wa te r's  CC&N a t this  time . We  be lie ve  tha t the s e  is s ue s  be a r
furthe r e xa mina tion a nd tha t the y ma y ha ve  s ome  re le va nce  to the  be s t
interes ts  of the  area  ultimate ly to be  sewed.
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We  a ls o re cognize u s  is  limite d  to
re la tive ] na rrow is sue s : whether, purpos e s  of coin la nce , Arizona
Wa te r s tiould be  gra nte d a n e xte ns ion of time  to fulfill tile  conditions  of
De cis ion No. 66893 a nd whe the r, in  fa ct, thos e  conditions  ha ve  be e n
fulfilled. We  have  concluded tha t these  conditions  have  been fulfilled, and
we  the re fore  re cognize  tha t, by the  te rms  of De cis ion No. 66893, Arizona
Water holds  a  CC&N for the  extension areas  a t issue  in this  proceeding.

G)
r:
m 16

:E
O

17

18

19

20

21

22

23

None the le s s , rega rding the  pro e rty tha t is  owned by Corr man, we
would like  a n opportunity to  cons ide r the  ove ra ll be s t inte re s ts  of the
Colman a rea  and of the  public. We  will the re fore  reopen the  record in this

Divis ion for furthe r proceeding s  rega rding whe the r Arizona  Wa te r should
continue  to hold a  CC&N
re c o g n iz e  th a t Ariz o n a  W a te r,  a s  th e  CC&N h o ld e r,  is  e n title d  to
appropria te  notice  and an opportunity to be  hea rd. We  the re fore  officia lly
place  Arizona  Wate r on notice  tha t our subsequent proceeding on remand
will b e  fo r th e purpos e  of cons ide ring whe the r tile  Corr ma n prope rty
should be  de le tedPfrom the  CC&N extens ion granted to Arizona  Wate r by
De cis ion No. 66893. The  He a ring Divis ion is  dire cte d to conduct furthe r
evidentia ry proceedings  in this  ma tte r, including ap ropria te  opportunitie s
for inte rve ntion a nd a n a ppropria te  opportunity P ot Arizona  Wa te r to
present its  case.

24 While  the  ma tte r curre ntly be fore  us  Dre s e nte d re la tive ly na rrow
Issues . we  vlew the  Droceec

25

26
unde rlying  s e rvice  to  the  Cornrna n  prope rty tha t is .  inc lude d  in  the

and requiring furthe r proceedings , we  a re  not pre judging 8 ma tte r in any
extens ion a rea  granted by Decis ion No. 66893. By identl mg these  is sues

27

28 3 Gleason Proposed Amendment #2 would have rendered null and void Decision 66893 in its entirety.



wa y, ins te a d , we  me re ly de s ire  .a n  opportun ity to  cons ide r the  broa de r
public inte re s ts  implica te d he re in." (emphas is  added).
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At the  J uly 24-25 Ope n Me e ting, the re  wa s  cons ide ra ble  dis cus s ion re ga rding

(i) whe the r Gle a son Propose d Ame ndme nt #3 would fully re solve  a ny le ga l conce rns

re ga rding prope r notice  to AWC, a nd (ii) whe the r re ma nding the  proce e ding unde r

de s ire d wa s  the  be s t wa y to a chie ve  the  Commiss ione rs ' obje ctive . Corr ma n Twe e dy

urged the  Commiss ion tha t the  law would pe rmit the  Commiss ion to s imply expand the

s cope  of the  prior proce e ding re ga rding AWC's  re que s t to e xte nd the  complia nce

de a dline s  in De cis ion 66893 a nd re ma nd the  ma tte r ba ck for a dditiona l e vide ntia ry

hearings  on the  broader public inte res t issues . However, concerns  pers is ted tha t such a

cours e  of a ction might not comport with the  Commis s ion's  notice  re quire me nts , thus

subje cting the  Commiss ion to a  le ga l cha lle nge  by AWC. Ultima te ly, the  Commiss ion

adopted Gleason Proposed Amendment #3 and it was incorporated in Decision 69722.

The Commissioners ' extensive discussions a t the  June 26-27 and July 24-25 Open

Meetings , the  adoption of Gleason Proposed Amendment #3, and the  pla in language  of

Decis ion 69722 leave  no doubt tha t the  Commiss ioners  intended a  remand proceeding-

broa d in s cope -to de ve lop a n e vide ntia ry re cord re ga rding the  public inte re s t is s ue s

unde rlying utility s e rvice  to the  Corr ma n Twe e dy Prope rty. Like wis e , the ir ca n be  no

doubt tha t the  Commis s ione rs  be lie ve d tha t the ir una nimous  a doption of Gle a s on

Proposed Amendment #3 accomplished the ir objective , cons is tent with the  procedura l

due process interests of AWC .

On Augus t 17, 2007, Corr ma n Twe e dy file d a n Applica tion for Re he a ring a nd

("Applica tion for Recons ide ra tion). The  purpose  of the  Applica tion for Recons ide ra tion

wa s ,  in  pa rt,  to  a dvis e  the  Commis s ion  tha t AWC migh t a tte mp t to  thwa rt the

Commiss ion's  wishes  for a  broad remand proceeding a s  se t forth in Gleason Proposed

4 The entire Gleason Proposed Amendment #3 is attached as Exhibit A.
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Amendment #3 and Decis ion 69722 by citing James  P. Paul Water Company v. Arizona

Corpora tion Commiss ion (".]Ames  P . Paul"), 137 Ariz. 426, 671 P .2d 404 (1983). The

Applica tion for Recons ide ra tion s ta ted the  following:

Corr ma n  Twe e dy is  conce rne d  tha t a  pa rty ma y try to  a rgue  in  the
re ma nde d proce e ding tha t J a me s  P . P a ul Wa te r Compa ny v. Arizona
Corpora tion Commiss ion, 137 Ariz. 426, 671 P .2d 404 (1983) ("James P .
P a ul") limits  the  Arizona  Corpora tion Commis s ion's  re vie w of De cis ion
66893 to whe ther Arizona  Wate r Company ("AWC") can provide  adequa te
s e rvice  to the  Corr ma n a t re a sona ble  ra te s , the re by
subve rting the  Colnmiss ion's una nimous  de s ire  to "de ve lop a
re cord [broa d in s cope ] to cons ide r the  ove ra ll public inte re s t unde rlying
se rvice to  the  Corr man  p roperty tha t is  inc luded  in  the  extens ion  a rea
gra nte d 'gr De cis ion 69722 a t 4, line s  23-26.
Spe cifica l y, De cis ion 69722 cle a rly s e ts  forth the  Commiss ion's  conce rn
tha t "the re  may
portions  of the  extens ion a rea  tha t a re  owned by Corr man"
tha t Corr ma n Twe e dy "doe s  not wis h to ha ve  its
Arizona  Wa te r's  CC&N a t this  time ." Id. a t line s

Tweedy property
statedPand
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De cis ion No. 66893."

not be  a  current need or necess ity for wa te r se rvice  in the

prope rty incl e d  in
1-5.

As  predicted, AWC has  a ttempted to use  James  P . Paul to imprope rly limit the

s cope  of this  re ma nd proce e ding. In its  Motion to S trike , AWC comple te ly mis s ta te s

Corr man Tweedy's  pos ition by s ta ting tha t "Corr man Tweedy conceded tha t James P,
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P a u! would limit ma tte rs  in  the  re ma nd proce e ding to  whe the r Arizona  Wa te r
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Company 'can provide  adequate  service  to the  Corr man Tweedy property a t reasonable

ra te s ."' Motion to S trike  a t 4, line s  18-21. To the  contra ry, Corr ma n Twe e dy s ta te d in

its  Applica tion for Re he a ring tha t "Corr ma n Twe e dy doe s  not conce de  tha t James  P.

P a ul

Applica tion for Rehearing a t 1, footnote  2.

Corr ma n Twe e dy be lie ve s  tha t the  Commiss ione rs  ha ve  prope rly re je cte d a ny

notion tha t James P. Paul limits  the  scope  of this  remand proceeding. In its  Applica tion

for Recons idera tion, Corr man Tweedy concluded with the  following:
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If the  Commiss ion, however, does  not be lieve  tha t James P. Paul applies  to
limit the  is s ue s  in the , Cornrnan be lieves  tha t
the  de nia l of this  Applica tion will ma ke  t pos ition clea r to
the  parties , thereby precluding any assertion of the  applicability of James P.
P a ul to limit the  is sues  cons ide red in the  remand proceeding, which would
then be  conducted cons is tent with the  Commiss ion's  expressed wishes  se t
forth in Decis ion 69722, Id. a t 8.

remand proceeding Tweedy
e  Commlss lon's

5 Applica tion for Re cons ide ra tion a t 1-2.
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The  Commis s ion ha d a mple  time  to cons ide r the  pote ntia l le ga l is s ue s  ra is e d in the

Ap p lica tio n  fo r Re co n s id e ra tio n ,  a n d  s in ce  th e  Co mmis s io n  d id  n o t g ra n t th e

Applica tion for Re cons ide ra tion, Corr ma n Twe e dy be lie ve s  the  Commis s ion ha s

a lready de te rmined tha t it would be  inappropria te to use  James  P. Paul a s the  bas is  to

circumvent the  Commiss ion's  s ta ted wishes  for a  broad remand proceeding to examine

the  public inte re s t is s ue s  unde rlying utility s e rvice  to the  Corr ma n Twe e dy Prope rty.

The  a pplica bility ofJames  P. Paul in this  remand proceeding will be  discussed in more

de ta il be low.

B. AWC's Motion to Strike Flies in the Face of the Commission's
Express Direction Set Forth in Decision 69722 by Asserting that
the Remaining Issue on Remand is Whether AWC Remains Fit
and Willing to Serve the Corr man Tweedv Property.

In its  Motion to S trike , AWC openly acknowledges  tha t the  Commiss ion directed

tha t the  re ma nd proce e ding "s hould be  broa d in s cope  s o tha t the  Commis s ion ma y

de ve lop a  re cord to  cons ide r the  ove ra ll public  inte re s t unde rlying s e rvice  to  the

Corr ma n prope rty." Motion to S trike  a t 4, line s  3-5. Howe ve r, AWC implicitly fa ults

the  wa y in  which the  Commis s ion re ma nde d th is  ca s e  a nd a tte mpts  to  b lock the

Commiss ion's  s ta ted direction, a rguing tha t:

[B]ecause  the  Commiss ion he ld tha t Arizona  Water Company was  a  fit and
prope r e ntity to hold the  CC&N, the  Commis s ion ma de  no provis ion for
any furthe r hea rings  on the  fitne ss  of Arizona  Wate r Company or whe the r
P ica cho or s ome  othe r e ntity s hould hold the  CC&N ins te a d, nor did it
gra nt inte rve ntion to P ica cho Wa te r Compa ny, Robs on Communitie s , or
any other party to present such evidence or exhibits

Accordingly, the  a ppropria te  re ma ining is s ue s  on re ma nd a re  whe the r
Arizona  Wa te r Compa ny re ma ins  fit a nd willing  to  s e rve  the  Colma n
Tweedy CC&N area , and whe the r the  Corr man Tweedy portion of Arizona
Wate r Company's  CC&N may be  lega lly de le ted under Arizona  law on this
record. Id a t 4, lines  6-15 (emphasis  added).
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A remand proceeding based on the  scope  described by AWC is  nonsens ica l. In

Decis ion 69722, the  Commiss ion a lready he ld tha t AWC is  fit and proper, and AWC has

made  clea r in this  proceeding tha t it is  willing to se rve  the  Corr man Tweedy Prope rty.
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Thus , wha t would  be  le ft to  cons ide r in  the  re ma nd proce e ding  limite d  a s  AWC

proposes?  Clearly, the  Commission has  directed a  broad remand proceeding to consider

the  public inte re s t is s ue s  unde rlying utility s e rvice  to the  Colma n Twe e dy P rope rty,

specifica lly address ing (i) whether there  is  "a  current need or necess ity for water se rvice

in the  portions  of the  extens ion a rea  tha t a re  owned by Corr man" and (ii) the  rea sons

why "Corr man does  not wish to have  its  property included in Arizona  Water's CC&N at

this time ." Gleason Proposed Amendment #3 .

AWC a rgues  in its  Motion to S trike  tha t much of the  pre -tiled direct and rebutta l

te s timony and exhibits  of Mr. Poulos , Dr. Goldman and Mr. Hendricks  a re  "comple te ly

irre le va nt e ve n to a n 'e xpa nde d s cope ' of the  is s ue s  to be  pre s e nte d in this  re ma nd

proce e ding." Motion to S trike  a t 1, line s  17-21. Howe ve r, a ll of the  pre -file d dire ct a nd

rebutta l te s timony and exhibits  of the  Corr man Tweedy witnesses  goes  to the  comple te

lack of a  need and necess ity for utility se rvice  a t the  Corr man Tweedy Property and the

va rious  reasons  why Corr man Tweedy does  not want AWC to provide  wa te r se rvice  to

the  property. This  tes timony is  exactly within the  scope  of this  remand proceeding as  se t

forth in De cis ion 69722, a nd re le va nt to the  Commiss ion's  cons ide ra tion of the  public

inte re s t is s ue d ra is e d in this  ca s e . If the  ALJ  wa s  to gra nt AWC's  Motion to s trike , it

would de ny the  Commis s ion the  opportunity to de ve lop the  e vide ntia ry re cord tha t it

spe cifica lly orde re d in De cis ion 69722. Accordingly, the  Motion to Dismis s  should be

de nie d on this  ba s is  a lone .

21 c. J a m e s  P .  P a u l is  No t  Ap p lic a b le  in  t h is  C a s e  B e c a u s e  it  is
Dis tin g u is h a b le  fro m th is  Ca s e.

22

23

24

25

26

While  AWC doe s  not e xplicitly s ta te  in its  Motion to S trike  tha t James  P . Paul

applie s  to limit the  scope  of this  remand proceeding, AWC's  s ta tement of the  scope  of

this  re ma nd proce e ding is  cle a rly ba s e d on the  s ta nda rd s e t forth in J a me s  P . P a ul.

Thus , whether James P. Pau! applies  to limit the  scope  of this  case  should be  addressed

as a  threshold issue, and rejected as inapplicable and distinguishable in this  case.
27

28
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J us t a s  Corr ma n Twe e dy pre dicte d in its  Motion for Re cons ide ra tion, AWC is

a ttempting to s trike  re levant, Commiss ion-orde red te s timony and es tablish inapplicable

legal parameters  in this  remand ease  by surreptitiously advocating the  lega l s tandard se t

fo rth  in J a me s  P . P a ul, which if a pplica ble , would pre clude  the  Commis s ion from

de le ting the  Corr man Tweedy Property from the  a rea  conditiona lly granted in Decis ion

66893 unle s s  the  Commiss ion found tha t AWC is  una ble  or unwilling to provide  utility

se rvice  to the  prope rty a t rea sonable  ra te s . Notwiths tanding clea r directive  of Decis ion

69722, AWC a rgue s  tha t a ny te s timony othe r tha n te s timony re la ting to its  na rrow

standard is  outs ide  the  scope  of this  remand case . This  a rgument should be  re jected a t

this  time  for the  following reasons .

The re  a re  s e ve ra l fa cts  in this  ca s e  which cle a rly dis tinguis h it from James  P .

P a ul, a nd the  Commis s ion s hould ha ve  a n opportunity to cons ide r the s e  fa cts  in the

re ma nd ca s e . In Ja me s  P . Pa ul, the  Arizona  Supreme  Court de fined the  crite ria  unde r

which the  Commiss ion ma y de le te  te rritory from a  CC&N unde r a  spe cific s e t of fa cts .

The  James  P . Paul Wa te r Company ("Paul Wa te r Company") was  granted a  CC&N to

provide  wa te r s e rvice  to s e ve ra l s e ctions  of la rge ly unde ve lope d la nd in Ma ricopa

County, including approxima te ly 240 acre s  tha t we re  the  subject of the  ca se , P innacle

Pa radise  Wate r Company "("PPWC") he ld a  CC&N to provide  wa te r se rvice  to an a rea

a dja ce nt to the  240 a cre s  within Pa ul Wa te r Compa ny's  CC&N. PPWC file d a  pe tition

with the  Commission to de le te  the  240 acres  from Paul Water Company's  CC&N and the

Commiss ion granted the  pe tition. Paul Wate r Company was  not providing wate r se rvice

to the  240 a cre s , nor ha d it cons tructe d a ny fa cilitie s  to s e rve  the  prope rty s ince  no

demand for se rvice  had been made  by the  owner of the  property. The  owner of the  240

acre s  was  a lso a  50% owner of PPWC. PPWC had facilitie s  in an a rea  adjacent to the

240 acres  and could have  extended its  facilitie s  a t a  re la tive ly low cos t. James  P . Paul,

137 Ariz. a t 427-428, 671 P.2d a t 405-406.

The  Arizona  Supreme Court he ld in favor of the  Paul Water Company, ruling tha t

the  "public inte re s t is  the  controlling factor in decis ions  conce rning se rvice  of wa te r by

9



wa te r compa nie s ." Id a t 429, 671 P .2d a t 407. In a pplying the  public inte re s t s ta nda rd

in Ja me s  P . Pa ul, the  court s ta ted tha t "[o]nce  granted, the  ce rtifica te  confe rs  upon its

holde r an exclus ive  right to provide  the  re levant se rvice  for a s  long a s  the  grantee  can

provide  a de qua te  s e rvice  a t re a sona ble  ra te s ." Id. This  la ngua ge  from James  P . Paul

appea rs  to provide  the  entire  ba s is  for AWC's  lega l pos ition in this  ca se , including the

ra tiona le  unde rlying its  Motion to S trike .

The  Arizona  Supreme  Court specifica lly dis tinguished the  Paul Wate r Company

s itua tion  from a nothe r ca s e  which is  more  ins tructive  for th is  ca s e . In Arizona

Corpora tion Commiss ion v Arizona  Wate r Company, Ill Ariz. 74, 523 P .2d 505 (1974)

("Arizona  Wafe r Company"), AWC and R.J . Fernandez doing business  as  Holiday Forest

Wa te r Compa ny file d compe ting a pplica tions  for a  CC&N to s upply wa te r to a  ha lf

section of land which was  unde rgoing re s identia l deve lopment. AWC was  granted the

CC&N. Mr. Fe rna nde z file d for re he a ring a nd on re ma nd, the  Commis s ion re s cinde d

the  CC&N a nd ga ve  it to Mr. Fe rna nde z. An a ppe a l e ns ue d, a nd the  Supe rior Court

va ca te d the  Commis s ion's  a ctions  a nd the  Court of Appe a ls  a ffirme d, holding tha t

"e vide nce  tha t the  public inte re s t would be s t be  s e rve d by the  ce rtifica tion of [the

compe titor] in place  of the  Arizona  Wa te r Company is  insubs tantia l a s  opposed to the

e vide nce  offe re d by the  Arizona  Wa te r Compa ny a nd, the re fore  ...the  re cord cle a rly

s upports  the  Supe rior Court's  conclus ions ." Id. a t 77, 523 P .2d. a t 508. The  Arizona

Supreme Court quoted this  language  in James  P . Paul, and then dis tinguished Arizona

Water Company from James P. P a ul, s ta ting:
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Arizona  Wate r Co. is  distinguishable  because it presented a  challenge to the
Commiss ion's in itia l gra nt of a  ce rtifica te  of conve nie nce  a nd ne ce s s ity.
Where  a  reques t for a  ce rtifica te  of convenience  and necess ity is  made  in
the  firs t ins ta nce , the  public  in te re s t is  de te rmine d by compa ring the
ca pa bilitie s  a nd qua lifica tions  of compe titors  vying for the  e xclus ive  right
to  provide  the  re le va nt s e rvice . Th e  a mo u n ts  o f time  a n d  mo n e y
compe titors  mus t s pe nd (a t the  cons ume rs ' ultima te  e xpe ns e ) to provide
se rvice  become primary de te rminants  of the  public inte res t. But the  ins tant
case  did not involve  a  reques t for ce rtifica tion in the  firs t ins tance . Ins tead,
it involved a  reques t for a  de le tion in a  ce rtifica te  issues  some seven years

1 0



e a rlie r. Whe re  a  public s e rvice  corpora tion holds  a  ce rtifica te  for a  give n
a rea , the  public inte re s t require s  tha t tha t corpora tion be  a llowed to re ta in
its  ce rtifica te  until it is  una ble  or unwilling to provide  ne e de d s e rvice  a t a
reasonable rate. James P. Paul a t 430 (emphas is  in origina l).

Wha t is  s ign ifica n t a bou t the Arizona  Wa te r Compa ny c a s e  is  th a t th e
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Commiss ion may consider the  full panoply of public inte res t issues  when considering an

initia l grant of a CC&N. By comparison, where  a  CC&N was granted years  earlie r, as  in

James P. Paul, the  Commiss ion's  review is  more  limited.

The  facts  and circumstances  of this  ca se -which is  for a ll intents  an purposes  an

in itia l g ra n t-a re  more  a kin to  Arizona  Wa te r Compa ny tha n J a me s  P . P a ul. In

Decis ion 66893 the  Commiss ion granted a conditiona l CC&N e xte ns ion holding tha t if

AWC d id  no t comply with  the  cond itions  with in  one  ye a r,  the CC&N would be

cons ide re d null a nd void without furthe r orde r of the  Commis s ion. Whe n AWC could

not time ly comply with the  conditions , it a pplie d for a n e xte ns ion of time in the  ve ry

same docket, e ffective ly a  continua tion of the  CC&N case . A proceeding was  then he ld

to de termine  whether AWC had met the  conditions  and whether the  requested extension

s hould be  gra nte d, which le d to De cis ion 69722. Howe ve r, it is  ve ry s ignifica nt tha t

s a me  docke t once  a ga in, (ii) a cknowle dge d tha t the  pre vious  proce e ding ha d be e n

na rrow in s cope , (iii) put AWC on notice  tha t the  Corr ma n Twe e dy Prope rty could be

de le ted from the  a rea  conditiona lly granted in Decis ion 66893, and (iv) reques ted tha t

the  proceeding on remand be  broad in scope  so tha t the  Commiss ion could deve lop a

record to cons ider the  overa ll public inte res t underlying se rvice  to the  Corr man Tweedy

P rope rty. The  curre nt re ma nd proce e ding unde r De cis ion 69722 is  s imply a  furthe r

continua tion of the  Docke t W-01445A-03-0559 which le d to the  is s ua nce  of De cis ion

66893. As  s uch, the  na rrow le ga l s ta nda rd s e t forth in James  P . Pau! does  not apply

he re , a nd the  Commis s ion ma y cons ide r the  broa de r public inte re s t cons ide ra tions

re levant in the  grant of an initia lCC&N as discussed in Arizona  Wate r Company.

11



The  pre -file d dire ct a nd re butta l te s timonie s  a nd e xhibits  which AWC s e e ks  to

s trike  go directly to the  public inte res t cons ide ra tions  applicable  in the  grant of an initia l

CC&N, a nd s hould  be  cons ide re d  a nd we ighe d by the  Commis s ion  in  th is  ca s e .

Specifica lly, the  Corr man Tweedy witnesses  have  presented evidence  re la ting to need

a nd ne ce s s ity for s e rvice , s plitting a  de ve lopme nt be twe e n two provide rs , the  cos t-

benefit and resource  ana lys is  of integra ting wate r and wastewate r se rvice  versus  s tand-

a lone  wa te r provide rs , a nd othe r re ce nt policy initia tive s  of the  Commis s ion. AWC

would deny the  Commiss ion the  opportunity to cons ider this  important evidence .

There  a re  othe r important dis tinguishing factors  be tween this  case  and James P.
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P a ul.

CC&N from Paul Wate r Company which it had a lready he ld for seven yea rs  and give  it

to a  compe titor whe re  a  re que s t for s e rvice  e xis te d a t the  time . In this  ca se , the re  ha s

be e n one  continuous  proce e ding re ga rding the  a re a  cove re d in  De cis ion 66893,

culmina ting in the  re ma nd proce e ding orde re d in the  re ce nt De cis ion 69722. By

comparison, in Ja me s  P , Pa ul, the  Pa ul Wa te r Compa ny ha d he ld its  CC&N for s e ve n

ye a rs . More ove r, AWC ha s  be e n on notice  s ince  Corr ma n Twe e dy's  inte rve ntion a nd

throughout this  proceeding tha t the  Corr man Tweedy Property might not be  included in

its  CC&N. S e cond, unlike James  P . Paul, there  is  no need and necess ity or request for

s e rvice  on the  Corr ma n Twe e dy P rope rty a t this  time . Third, AWC's  a s s e rtions

re ga rding Corr ma n Twe e dy's  a ffilia te  P ica cho Wa te r Compa ny notwiths ta nding,

Corr man Tweedy has  not a sked the  Commiss ion to de le te  the  CC&N and give  it to an

AWC compe titor. Ra the r, Corr man Tweedy has  reques ted tha t its  prope rty be  de le ted

from the  AWC CC&N to re s tore  the s ta tus  quo ante . At s uch time  tha t a  re que s t for

se rvice  is  made , AWC would have  the  opportunity, a long with Picacho Wate r Company

or a ny othe r ce rtifica te d  wa te r provide r, to  a pply for the  CC&N for the  Corr ma n

Twe e dy P rope rty. At s uch time , the  Commis s ion ca n once aga in cons ide r a ll of the

public inte re s t cons ide ra tions  re le va nt in the  is s ua nce  of a  CC&N. Fourth, AWC will

Firs t, in J a me s  P . P a ul, the  Commis s ion wa s  a s ke d to ta ke  a n unconditiona l

1 2



not be  a dve rs e ly impa cte d by the  de le tion of the  Corr ma n Twe e dy P rope rty, a s

discussed in Corr man Tweedy's  pre-filed tes timony.

There  is  another s ignificant de ta il with regard to James P. Paul tha t should not go

unnoticed and which precludes  the  applica tion ofJames P. Paul in this  ca s e . In fra ming

the  lega l s tandard applicable  in CC&N de le tion cases  which a re  ana logous to James  P.

P a ul, the  Arizona Supreme Court s ta ted tha t:

... the  pubic inte re s t re quire s  tha t tha t corpora tion be  a llowe d to re ta in its
ce rtifica te  until it is  una ble  or unwilling to provide needed s e rvice  a t a
reasonable  ra te . (Emphasis  added.) (Id.)

In this  ca s e , the  wa te r s e rvice  is  s imply not ne e de d a t the  Comma s  Twe e dy

P rope rty, a nd much of Corr ma n Twe e dy's  pre -file d te s timony a ddre s s e s  this  point.

Whe the r the re  is  a  need for se rvice  a t the  Corr man Tweedy Prope rty was  specifica lly

ra ised as  a  concern by the  Commission in Decis ion 69722, which s ta tes:

Afte r cons ide ring the  evidence  in this  ma tte r, we are  concerned tha t
the re  ma y not be  a  curre nt ne e d or ne ce s s ity for wa te r s e rvice  in  the
portions  of the  e xte ns ion a re a  tha t a re  owne d by Corr ma n.

. propertyArizona  Wa te r's  CC&N a t this  time . We  be lie ve  tha t

furthe r e xa mina tion a nd tha t the
interes ts  of the  a rea  ultimate ly to Es  served. De cis ion 69722 a t 4,
(emphasis added).

We  a ls o
re cognize  tha t Colma n doe s  not wis h to  ha ve  its include d in

these  issues bear
ma y ha ve  s ome  re le va nce  to the  be s t

lines  1-5
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AWC ma y point to footnote  23 in J a me s  P . Pa ul which s ta te s  tha t e ve n if the

Commis s ion 's  initia l gra nt of the CC&N wa s  ina ppropria te  be ca us e  it wa s  gra nte d

be fore  the re  was  a  need and necess ity, tha t factor did not jus tify the  decis ion to de le te

the  240 a cre s  from Pa ul Wa te r Compa ny's  CC&N. James  P . Paul a t 408, footnote  3.

However, while  the re  may not have  been a  need and necess ity for se rvice  seven yea rs

e a rlie r whe n the CC&N was granted, there was a  ne e d for s e rvice  a t the  time  of the

de le tion proceeding in J a me s  P . P a ul. Id. a t footnote  4. In this  ca se , the re  is  no ne e d

a nd ne ce s s ity for s e rvice  a t this  time  a nd Corr ma n Twe e dy ha s  no curre nt pla ns  to

de ve lop the  Corr ma n Twe e dy Prope rty. This  is  a  dis tinguishing fa ctor. The James P.

P a ul standard specifically discusses needed se rvice . This  is  clea rly not the  s itua tion tha t

exis ts  today with respect to the  Corr man Tweedy Property.
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Corr ma n Twe e dy s ubmits  tha t its  pre -file d te s timony a nd e xhibits  tha t AWC

seeks to s trike  provide  evidence  tha t goes  directly to the  dis tinguishing factors  discussed

above, in addition to address ing the  broad public interes t considera tions  the  Commission

seeks  to consider pursuant to Decis ion 69722. Corr man Tweedy further submits  tha t the

Commiss ion may take  a ll of this  evidence  into cons ide ra tion in de te rmining the  ove ra ll

public inte re s t unde rlying utility s e rvice  to the  Corr ma n Twe e dy P rope rty cons is te nt

with the  holdings  in Arizona  Water Company and James P. Paul.

D. Even if James P. Paul Were Applicable in this Case, the
Testimonv Relating to Integration of Water and Wastewater
Service and Cost Savings Discussed in Corr man Tweedv's Pre-
Filed Testimonv Is Relevant to the Issue of whether AWC can
Provide Adequate Service At Reasonable Rates.

It appears  tha t AWC is  seeking to exclude  a ll te s timony tha t does  not specifica lly

a ddre s s  the  na rrow le ga l s ta nda rd s e t forth in J a me s  P . Pa ul. The  Motion to S trike

furthe r ina ppropria te ly cite s  to De cis ion 69722 a nd the  Nove mbe r 8, 2007 Proce dura l

Orde r a s  a  ba s is  for its  pos ition tha t the  s ince  the  Commiss ion has  de te rmined AWC's

fitness , no is sue  exis ts  in the  remand proceeding a s  to AWC's  fitne ss  to se rve . Even if

the  Commiss ion we re  to find tha t the  na rrowe r James  P . Paul s tandard applie s  in this

ca s e , AWC ma y s till be  found to una ble  or unwilling to provide  a de qua te  s e rvice  a t

reasonable  ra tes  because  (i) it cannot provide  integra ted wa te r and was tewate r se rvice

a nd (ii) the  a dditiona l fa cilitie s  tha t it mus t cons truct to s e rve  the  Colma n Twe e dy

Property would result in duplica tion and increased cos ts  to the  ra tepayers . These  issues

a re  cle a rly a ddre s s e d in Corr ma n Twe e dy's  pre -file d te s timony a nd e xhibits  which

AWC seeks  to s trike , and this  evidence  could ultimate ly form the  bas is  of a  Commiss ion

de te rmina tion tha t AWC is  una ble  or unwilling to provide  ne e de d utility s e rvice  a t

reasonable  ra tes . Corr man Tweedy should have  the  opportunity to present its  evidence

on the these issues to establish the record on this issue.
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Give n the  a mount of te s timony tha t AWC s e e ks  to s trike , the  gra nting of the

Motion to Strike  leaves  ve ry little  for the  evidentia ry hea ring and is , in e ffect, potentia lly

It is Unnecessary for the ALJ to Decide on the Motion to Strike.
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case dispos itive  if the  ALJ  rule s  tha t AWC ha s  a lre a dy me t the  na rrow James  P. Paul

crite ria . As  dis cus s e d a bove , this  would pre clude  the  Commis s ion from ha ving a n

e vide ntia ry re cord on the  broa de r public policy is sue s  unde rlying utility s e rvice  to the

Corr man Tweedy Property as  was ordered in Decis ion 69722.

The  gra nting of a  motion to s trike  in a n a dminis tra tive  proce e ding be fore  the

Commis s ion is  not a  us ua l occurre nce . This  is  be ca us e  the  ALJ  ca n s imply re s e rve

judgme nt on the  motion a nd a llow the  proce e ding to go forwa rd. If a t the  e nd of the

proceeding, the  ALJ agrees  with the  lega l a rguments  underlying the  motion, the  ALJ can

s imply ass ign no weight to the  tes timony and prepare  a  ROO accordingly. Although this

me a ns  going through a  he a ring, in  the  e ve nt tha t the  Commis s ione rs  we re  to  file

a me ndme nts  cha nging the  RO()'s  re comme nda tions , thos e  a me ndme nt could s till be

supporte d by a n unde rlying e vide ntia ry re cord. Without tha t re cord, the  ma tte r would

have  to be  remanded back to re sume  the  hea ring once  aga in. In the  ins tant ca se , this

ma tte r ha s  a lre a dy be e n  through two e vide ntia ry he a rings  a nd  the  Commis s ion

s pe cifica lly re ma nde d it for a nothe r. If AWC's  Motion to S trike  wa s  gra nte d a nd the

Commiss ion s till wanted to hea r evidence  on the  public policy is sues  notwiths tanding,

the  matter would have to be  sent back down yet again causing further delay and expense.

Given tha t the  tes timony has  a lready been filed and the  matte r is  ready to go to hearing,

co n d u c tin g  th e  e vid e n tia ry h e a rin g  p re s e rve s  a ll o p tio n s  fo r th e  ALJ  a n d  th e

Commiss ione rs  with minima l offense  to judicia l economy.

These  points  a re  furthe r augmented in a  current Commiss ion case  in Docke t No.

E-0396A~06-0168, In the  Matte r of the  Applica tion of Sempra  Ene rgy Solutions  LLC for

a  Ce rtyfie a te  of Conve nie nce  Ana ' Ne ce s s ity for Compe titive  Re ta il Ele ctric S e rvice .

S e mpra  Ene rgy S olutions  LLC ("S e mpra ") file d a  motion to s trike  in its  e ntire ty, the

pre -filed te s timony of three  witnesse s . Ve ry s imila r to the  a rguments  ra ised by AWC in

its  Motion to Strike , Sempra  asse rted tha t the  tes timony it sought to s trike  expanded the

is sues  in the  proceeding beyond those  necessa ry for the  Commiss ion to address  in its

prior de cis ion on S e mpra 's  a pplica tion a nd is  s o broa d a nd ge ne ra l in na ture  a nd
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conflicts  with exis ting Arizona  law. In a  procedura l orde r da ted December 20, 2007, the

ALJ re j acted Sempra 's  a rguments  and denied the  motion to s trike . The  procedura l order

he ld:

Fa r from be ing "irre levant," facts  pe rta ining to the  public inte res t in rega rd to the
gra nt of a  CC&N in this  proce e ding a re  ve ry like ly to be  re le va nt, ma te ria l a nd
appropria te . The  pa rtie s  may diffe r in the ir opinion of whe the r ce rta in individua l
facts  actua lly pe rta in to the  public inte res t, but a t this  juncture  of the  proceeding,
it is  ina ppropria te  to s trike  the  e ntire ty of a  witne s s ' re file d te s timony s imply
be ca us e  its  s cope  e xce e ds  the  na rrow crite ria  tha t a n a pplica nt wis he s  the
Commiss ion to cons ide r. As  Sempra  s ta te s  in its  a rgument, the  Commiss ion, in
its  cons ide ra tion of S e mpra 's  a pplica tion unde r curre nt a uthoritie s , is  "fully
ca pa ble  of de line a ting its  ove rs ight role  of both de te rmining a nd a pplying the
re levant constitutiona l, s ta tutory and regula tory crite ria  to Sempra .

as
E
3
<25

Precluding a  party from presenting facts  regarding the  public inte res t implica tions
o f g ra n tin g  a  C C &N a n  a p p lic a tio n  ru n s  c o u n te r to  th e  p u rp o s e  o f a n
adminis tra tive  proceeding such as  this  one  and could de prive  the  Commiss ion of
infonna tion he lpful to its  de te rmina tion. P roce dura l Orde r da te d De ce mbe r 20,
2007 a t 8-9 (Docket No. E-03964A-06-0168) (emphasis  added).
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AWC's  Motion to Strike  a ttempts  to na rrow the  is sues  in this  proceeding despite

what the  Commiss ion ordered in Decis ion 69722 regarding the  scope  of the  proceeding.

Moreover, a lthough the  ins tant case  is  a  remand proceeding for a  poss ible  de le tion, the

public inte re s t is  s till a  thre shold de te rmina tion tha t it mus t make , even unde r James P.

Pa ul, to the  extent applicable . Corr man Tweedy should not be  denied the  opportunity to

present facts  regarding what it cons iders  to be  the  public inte res t implica tions  re la ting to

the  de le tion of the  Corr man Tweedy Property from the AWC C C &N.

F. Corr man Tweedy's Witnesses in this Proceeding Have Standing
to Testify and Present Exhibits in this Proceeding.
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AWC's  specious  a sse rtions  rega rding the  ability of Corr man Tweedy to present

evidence  in this  case  are  nothing more  than a  red herring. AWC cites  to a November 14,

2005 P roce dura l Orde r which limite d Corr ma n Twe e dy inte rve ntion in  the  prior

proceeding as  to whether the  CC&N in Decis ion 66893 should be  he ld null and void and

whe the r the  reques ted extens ion of time  should be  granted. Corman Tweedy provided

e vide nce  in tha t proce e ding, file d Exce ptions  to the  ROO, a nd file d its  Motion for

's
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Reconsidera tion. In each of these  ins tances , Corr man Tweedy presented evidence  and

made  lega l a rguments re la ting to the  is s ue s  ra is e d in the  pre -file d te s timony a nd

e xh ib its  tha t AWC now s e e ks  to  s trike . More ove r, a nd  more  importa n tly, the

Commiss ion remanded the  case  for the  express  purpose  of hearing evidence  re la ting to

the  public policy a nd othe r is s ue s  re la ting to utility s e rvice  to the  Comma s  Twe e dy

P rope rty a nd whe the r AWC s hould  continue  to  hold  the  CC&N for the  Corr ma n

Tweedy Property. There fore , it is  sa fe  to say tha t the  purpose  and scope  of this  remand

proce e ding  ha s  be e n  e xpa nde d  a nd/or cha nge d  by the  Commis s ion  a s  a  d ire c t

consequence  of the  initia l na rrowing of the  scope  of the  underlying proceeding in which

Corr ma n Twe e dy's  initia l inte rve ntion wa s  ba s e d. To s a y, in e ffe ct, tha t Corr ma n

Twe e dy ma y only pre s e nt e vide nce  re la ting to whe the r the  origina l conditions  we re

fulfille d a nd the  time  e xte ns ion s hould be  gra nte d is  ridiculous  a t this  point in the

proceeding.

AWC a ls o cla ims  tha t Mr. P oulos  is  offe ring te s timony on be ha lf of P ica cho

Picacho Wate r Company ("Picacho") (whose  inte rvention was  previous ly denied in the

underlying proceeding) and Robson who are  not parties  to this  case . It is  uncontroverted

tha t Corr ma n Twe e dy is  owne d by Robson, is  a n a ffilia te  of P ica cho, a nd Mr. Poulos

ha s  pos itions  with e a ch of the s e  e ntitie s . Although the  pos itions  ta ke n by Mr. Poulos

may in fact a lso be  shared by these  other companies , Mr. Poulos  is  presenting evidence

on be ha lf of inte rve nor Colma n Twe e dy a nd not on be ha lf of pa rtie s  tha t we re  not

granted inte rvention in the  proceeding. Any re fe rences  made  to Robson or Picacho a re

for the  purpos e  of Corr ma n Twe e dy providing e vide nce  re la ting to re le va nt fa cts

associa ted with the  public inte res t cons ide ra tions  tha t the  Commiss ion should take  into

cons ide ra tion a nd not for the  purpose  of bringing forth pos itions  of non-pa rtie s  to the

proceeding.

AWC s e e ks  to s trike  pa ge  1, line  14 through pa ge  5, line  7 of Mr. Poulos ' pre -

filed direct te s timony. These  a re  s tandard witness  founda tiona l ques tions  and answers

tha t ge ne ra lly a ppe a r in a lmos t a ll pre -file d te s timony. The  que s tions  a nd/or a nswe rs
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AWC seeks  to exclude  re la te  to Mr. Poulos ' educa tiona l and profe ss iona l background,

his  duties  as  genera l manager, descriptions  of his  employer Robson Communities  and its

bus ine s s  mode l, including the  ma s te r pla nne d community tha t is  the  s ubje ct of this

proceeding and are , therefore , re levant and should not be  s tricken.

AWC seeks  to s trike  page  9, line  10 through page  10, line  17 of Mr. Poulos ' pre -

file d  d ire ct te s timony. Th is  te s timony re la te s  to  is s ue s  fo r the  Commis s ion 's

cons ide ra tion of ha ving a  s ingle  provide r for a n e ntire  de ve lopme nt ve rsus  splitting a

de ve lopme nt be twe e n two provide rs  a nd the  option for a n inte gra te d provide r ve rs us

se pa ra te  s ta nd-a lone  wa te r a nd wa s te wa te r provide rs , a nd e s ta blishe s  why Corr ma n

Twe e dy s e le cte d Dr. Goldma n a nd Mr. He ndricks  to te s tify in this  proce e ding. This

te s timony, a s  we ll a s  the  dire ct a nd re butta l te s timonie s  of Dr. Goldma n a nd Mr.

He ndricks , re la te s  to the  broa d public policy cons ide ra tions  unde rlying s e rvice  to the

Corr ma n Twe e dy P rope rty tha t tha t the  Commis s ion e xpre s s ly orde re d in De cis ion

69722 and is  therefore  re levant and should not be  s tricken.

AWC seeks  to s trike  page  15, line  7 through page  19, line  16 of Mr. Poulos ' pre -

file d dire ct te s timony. The s e  que s tions  a nd a ns we rs  go to the  public policy is s ue  of

whe the r the  Commiss ion should a llow a  CC&N for prope rty whe re  the  owne r does  not

want to be  included in a  CC&N (an issue  specifica lly re fe renced in Decis ion 69722), the

be ne fits  of inte gra tion including the  conse rva tion of groundwa te r a nd the  de ve lope r's

pre fe rence  for integra tion. This  te s timony a lso goes  to the  public policy discuss ion tha t

the  Commiss ion orde red in Decis ion 69722, and is  a lso re levant to whe the r AWC is , in

fact, able  to provide  se rvice  a t reasonable  ra te s  if and when se rvice  is  reques ted in the

future . It is  therefore  re levant and should not be  s tricken.

AW C a ls o  s e e ks  to  s trike  th e  d ire c t te s timo n y o f Dr.  G o ld ma n  a n d  Mr.

Hendricks , a s  we ll a s  a ll rebutta l te s timony and exhibits  filed in the  ca se . AWC objects

to Dr. Goldman's  direct and rebutta l te s timony re la ting to public policy cos t is sues  from

a n e ngine e ring a nd de s ign s ta ndpoint by s plitting the  wa te r s e rvice  to EJ R Ra nch

be twe e n two diffe re nt provide rs  a nd tha t P ica cho ca n ultima te ly s e rvice  the  Corr ma n
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Tweedy Prope rty more  e fficiently from many diffe rent pe rspective s . This  goes  directly

to the  issue  of AWC's  ability to serve  the  Corm ran Tweedy Property a t reasonable  ra tes .

Re ga rding Mr. He ndricks ' te s timony, AWC a s s e rts  tha t the  te s timony re ga rding the

"ope ra tiona l be ne fits " a nd pre fe re nce s  for inte gra te d wa te r a nd wa s te wa te r s e rvice  is

a lso irre levant. It too goes  to the  issue  of AWC's  ability to provide  se rvice  a t reasonable

ra te s . Fina lly, Mr. Poulos ' re butta l te s timony a nd e xhibits  prope rly a ddre s s e s  AWC's

dire ct te s timony whe re in AWC's  witne s s  te s tifie s  tha t the  only le ga l is s ue  in  this

proce e d ing  is  whe the r AWC is  no  longe r fit a nd  p rope r to  ho ld  a  CC&N for the

Corr ma n Prope rty. Mr. P oulos ' re butta l te s timony a nd e xhibits  re fute s  tha t a nd

mainta ins  tha t the  broad public policy cons idera tions  should be  taken into cons idera tion

by the  Commiss ion. There fore , a ll of the  tes timony and re la ted exhibits  tha t AWC seeks

to s trike  a re  re levant and within the  scope  of the  remand proceeding and should not be

s tricken.

Although AWC ma inta ins  tha t the only re levant te s timony in this  case  re la te s  to

"fit and proper" and s ince  the  Commiss ion has  found tha t AWC is  "fit and proper" in the

pre vious  two de cis ions , Corr ma n Twe e dy's  te s timony is  irre le va nt a nd s hould be

s tricken. As  a lready s ta ted seve ra l times  he re in, Corr man Tweedy disagrees  with this

narrow scope  and re ite ra tes  the  following language  from Decis ion 69722 regarding what

the  Commission has  a lready sa id about re levant issues  and the  public interes t re la ting to

the area to be served:

Afte r cons ide ring the  evidence  in this  ma tte r, we  a re  conce rned tha t the re
may not be  a  current need or necess ity for wa te r se rvice  in the  portions  of
the  e xte ns ion a re a  tha t a re  owne d by Corr ma n. We  a ls o re cognize  tha t
Corr ma n doe s  not wis h to ha ve  its  prope rty include d in Arizona  Wa te r's
CC&N a t this  time . We  be lieve  tha t the se  is sues  bea r furthe r examina tion
a nd tha t the y ma y ha ve  s ome relevance to the  be s t inte re s ts  of the  a re a
ultimate ly to be  served. Decis ion 69722 a t 4, lines  1-5 (emphasis  added).
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Corr ma n Twe e dy's  pre -file d dire ct a nd re butta l te s timony a nd e xhibits  a re  a ll

re le va nt to the  re ma nd orde re d in De cis ion 69722. Accordingly, the  Motion to S trike

should be  denied in its  entire ty.
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G. Corr man Tweedy Was Not Required to Seek Relief From
Decision 69722 Nor Has a Final Decision Been Rendered in this
Docket.

The  Commiss ion, though Decis ion 69722, orde red an immedia te  remand of the

the  same docket on the  is sue  of whe ther

the  Corr man Tweedy Property should be  de le ted from the AWC CC8LN. The  de le tion

of the  Corr man Tweedy Prope rty is  the  ve ry re lie f tha t Corr man Tweedy reques ted in

its  Exceptions  and in its  Motion for Recons ide ra tion. Corr man Tweedy be lieves  tha t it

would be  required to continue  to seek re lie f through the  remand proceeding and wait for

the  Commis s ion to is s ue  a  s ubs e que nt de cis ion which would form the  ba s is  of a ny

a ppe a l tha t Colma n Twe e dy e le cts  to bring in the  future . More ove r, AWC bringing

forth this  a rgument in a  Motion to Strike  has  no bearing or re levance  whatsoever on the

Corr ma n Twe e dy's  de cis ion not to

appea l Decis ion 69722 to the  Maricopa  County Supe rior Court is  comple te ly irre levant

to the  Motion to S trike  a nd a ppe a rs  to be  de s igne d to me re ly se t forth a  le ga l pos ition

that it might assert in some future  proceeding.

"re s cind, a lte r or a me nd a ny orde r or de cis ion.ll

111. CO NCLUS IO N.

On the  basis  of the  foregoing, Corr man Tweedy respectfully requests  tha t AWC's

Motion to Strike  be  denied in its  entire ty.

RESPECTFULLY submitted this  15th day of Februa ry, 2008.

S NELL & WILMER L.L.P .
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ORIGINAL and thirteen (13) copie s  of the
fore going file d with Docke t Control
this  15th day of February, 2008.

COPY of the foregoing hand-delivered
this 15th day of February, 2008, to:

Mike  Gleason, Cha irman
Willia m A. Munde ll, Commiss ione r
J e ff Ha tch-Mille r, Commiss ione r
Kris tin K. Mayes , Commiss ione r
Gary Pie rce , Commiss ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington
Phoenix, Arizona  85007

Teena  Wolfe , Adminis tra tive  Law Judge
He a ring Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
Phoenix, Arizona  85007

Lyn Farmer, Chief Administrative Law Judge
Hearing Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007
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Chris tophe r C. Ke e le y, Chie f Couns e l
Legal Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

Charles H. Hains, Staff Attorney
Legal Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

Ernest Johnson, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 West Washington Street
Phoenix, Arizona 85007

COPY of the foregoing sent via e-mail and
U.S. mail this 15th day of February, 2008, to:
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Steven A. Hirsch, Esq.
BRYAN CAVE LLP
Two North Central Ave., Suite 2200
Phoenix, Arizona 85004-4406
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Robert W. Geake, Vice President and General Counsel
ARIZONA WATER COMP ANY
P.O. BOX 29006
Phoenix, Arizona  85038
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1 THIS AMENDMENT:
Passed as amended byPassed

RE CE D
Failed

zntn u 19 Q 858
Not Offered Withdrawn

AZ CORP CUMWSSIDN
DOCKET CONTROL GLEASON PROPOSED AMENDMENT #3

DATE PREPARED: July 19, 2007
Arizona Corpomion Commission

DOCKETED

COMP ANY:
JUL 1 9 2007

Arizona Water Company

W-01445A-03-0559

DocK-ETé"t3lt3v'""

DOCKET NOs:

OPEN MEETING DATES: July 24 and 25, 2007 AGENDA ITEM: U- 1

Page s, Line 27, INSERT:

"After considering the evidence in this matter, we are concerned that there
may not be a current need or necessity for water service in the portions of the
extension area that are owned by Corr man. We also recognize that Corr man
does not wish to have its property included in Arizona Water's CC&N at this time.
We believe that these issues bear further examination and that they may have
some relevance to the best interests of the area ultimately to be sewed .

We also recognize that the proceeding before us is limited to relatively
narrow issues: whether, for purposes of compliance, Arizona Water should be
granted an extension of time to fulfill the conditions of Decision No. 66893 and
whether, in fact, those conditions have been fulfilled. We have concluded that
these conditions have been fulfilled, and we therefore recognize that, by the rems
of Decision No. 66893, Arizona Water holds a CC&N for the extension areas at
issue in this proceeding.

Nonetheless, regarding the property that is owned by Comman, we would
like an opportunity to consider the overall best interests of the Corr man area and
of the public. We will therefore reopen the record in this matter pursuant to A.R.S.
§ 40-252 and remand this case to the Hearing Division for further proceedings
regarding whether Arizona Water should continue to hold a CC&N for the Corr man
extension area at this time. We recognize that Arizona Water, as the CC8¢N
holder, is entitled to appropriate notice and an opportunity to be heard. We
therefore officially place Arizona Water on notice that our subsequent proceeding
on remand will be for the purpose of considering whether the Corr man property
should be deleted from the CC8¢N extension granted to Arizona Water by Decision
No. 66893. The Hearing Division is directed to conduct further evidentiary
proceedings in this matter, including appropriate opportunities for intervention and
an appropriate opportunity for ArizonaWater to present its case.

while the matter currently before us presented relatively narrow issues, we
view the proceeding on remand as broad in scope so that the Commission may

AL
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develop a record to consider the overall public interest underlying service to the
Corr man property that is included in the extension area granted by Decision No.
66893. By identifying these issues and requiring further proceedings, we are not
prejudging this matter in any way, instead, we merely desire an opportunity to
consider the broader public interests implicated herein."

Page 17, STRIKE lines 27 and 28 (Finding of Fact No. 96)

Page 18, STRIKE line 1

Renumber Findings of Fact to conform

Page 18, between lines 16 and 17 INSERT new Findings of Fact to read:

"100. There may not be a current need or necessity for water service in the
portions of the extension area that are owned by Corr man, and Corr man does not
wish to have its property included in Arizona Water's CC8tN at this time. These
issues bear further examination and may have some relevance to the best interests
of the area ultimately to be served.

101. It is in the public interest to remand this case to the Hearing Division
for further proceedings regarding whether Arizona Water should continue to hold a
CC&N for the Corr man extension area at this time.

102. As the CC&N holder, Arizona Water is entitled to appropriate notice
and an opportunity to be heard. Our subsequent proceeding on remand will befog
the purpose of considering whether the Corr man property should be deleted from
the CC&N extension granted to Arizona Water by Decision No. 66893.

103. The Hearing Division should conduct further evidentiary proceedings
in this matter, including appropriate opportunities for intervention and an appropriate
opportunity for Arizona Water to be heard.

104. The proceeding on remand should be broad in scope so that the
Commission may develop a record to consider the overall public interest underlying
service to the Corr man property that is included in the extension area granted by
Decision No.
we are not prejudging this matter In any way, instead, we merely desire an
opportunity to consider the broader public interests implicated herein."

66893. By identifying these issues and requiring further proceedings,

Page 18, STRIKE lines 22 and 23 (Conclusion of Law No. 3)

Renumber Conclusions of Law to conform
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Page 18, between Ines 25 and 26 INSERT two new Conclusions of Law to read:

"4. Reopening the record in this matter pursuant to A.R.S. § 40-252 is in
the public interest.

5. This Decision serves as notice to Arizona Water Company that the
Commission will reopen the record in the matter pursuant to A.R.S. §40-252,"

Page 19, between lines 2 and 3 INSERT two new Ordering Paragraphs to read:

"IT IS FURTHER ORDERED that this case is remanded to the Hearing
Division for further proceedings regarding whether Arizona Water Company should
continue to hold a CC&N for the Corr man extension area at this time.

IT IS FURTHER ORDERED that Arizona Water Company is hereby on
notice that the Commission's subsequent proceeding on remand will be for the
purpose of considering whether the Conman property should be deleted from the
CC&N extension granted to Arizona Water Company by Decision No. 66893."

Make all conforming changes,
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